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DETAILED ACTION 

Election/Restrictions 

Applicant's election with traverse of Group I and species election of chokeberry in the 
reply filed on April 15, 2005 is acknowledged. The traversal is on the ground(s) that Group I 
requires the same anthocyanin-rich extract of the same scope as the anthocyanin-rich 
pharmaceutical composition of Group II. This is not found persuasive because the process for 
using the product as claimed can be practiced with another materially different product and 
because a search of one group would not necessarily be coextensive with the search of the other 
group. 

Applicant requests clarification of the classification. It is noted to the AppHcant that this 
is a representative classification of the restriction. 

Claims 23-27 are withdrawn from further consideration pursuant to 37 CFR 1.142(b), as 
being drawn to a nonelected invention, there being no allowable generic or linking claim. 
Applicant timely traversed the restriction (election) requirement in the reply filed on April 15, 
2005. 

The requirement is still deemed proper and is therefore made FINAL. 



Claims Pending 

Claims 1-22 will be examined on the merits and solely in regards to the elected species. 



Claim Rejections - 35 USC ^ 112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the subject 
matter which the applicant regards as his invention. 

Claim 1-22 are rejected imder 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which apphcant regards as 
the invention. 
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Claims 1-22 are indefinite because it is unclear how much anthocyanins must be present 
in order to considered “rich”. Clarification is needed. 

Claim Rejections - 35 USC $ 103 

This apphcation currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the apphcability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for aU 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill 
in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Claims 1-22 are rejected under 35 U.S.C. 103(a) as being unpatentable over Rosen (US 
2003/0031734 Al) in view of Internet website 
http : //www . aronia. dk/ information/antho cyanins . htm. 

Rosen (US 2003/0031734 Al) discloses that anthocyanins are potential anti-carcinogenic 
elements and anthocyanins inhibit tumor cell growth. Rosen does not specifically disclose using 
the anthocyanins from chokeberries. However, the website 

http://www.aronia.dk/information/anthocvanins.htm discloses that chokeberries are one of the 
riches sources of anthocyanins. 

Thus an artisan of ordinary skill in the art would have been motivated to use chokeberries 
for their high anthocyanin content to inhibit tumor cell growth. Based on this reasonable 
expectation of success, a person of ordinary skill would be motivated to modify the teaching of 
the reference to include chokeberries. 

The references do not specifically teach that the chokeberry anthocyanin composition has 
all of the effects claimed by Applicant. However, as defined by Applicant in the specification. 
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the amount of anthocyanin that can treat tumor growth also will intrinsically have the other 
effects on Cox 2 and other gene expression. Thus, the method taught by the references 
intrinsically contains the effects claimed. 



No claim is allowed. 



Summary 



Correspondence 

Any inquiry concerning this communication or earlier communications from the 
Examiner should be directed to Susan B. McCormick-Ewoldt whose telephone number is (571) 
272-0981. The Examiner can normally be reached Monday through Thursday from 6:00 a m. to 
4:30 p.m 

If attempts to reach the Examiner by telephone are unsuccessful, the Examiner’s 
supervisor, Bruce Campell, can be reached on (571) 272-0974. The official fax number for the 
group is (571) 273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for impublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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